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RECOVMVENDED ORDER

Robert E. Meal e, Adm nistrative Law Judge of the Division
of Adm nistrative Hearings, conducted the final hearing in Port
St. Lucie, Florida, on June 5, 2001.

APPEARANCES

For Petitioner: Alba M Rodriguez
Assi stant General ounsel
Agency for Health Care Adm nistration
8355 Northwest 53rd Street, First Floor
Mam, Florida 33166

For Respondent: James M Barcl ay
Ruden McC osky
215 South Monroe Street, Suite 815
Tal | ahassee, Florida 32301

STATEMENT OF THE | SSUE

The issue is whether Petitioner properly re-rated as

condi ti onal Respondent’'s l|license to operate a skilled nursing

facility.



PRELI M NARY STATEMENT

By letter dated January 31, 2001, Petitioner advised
Respondent that, effective January 11, 2001, Petitioner was
re-rating its skilled nursing facility license to conditional as
a result of the findings of a survey conducted on January 11,
2001. The letter states that the surveyors found a C ass |
deficiency due to the failure of the facility to ensure that it
provi ded all of the necessary care and services to a resident of
the facility. The letter explains that a resident sustained
injuries after being dropped froma Hoyer lift.

By Petition for Formal Administrative Hearing filed
February 27, 2001, Respondent contested the proposed action to
reduce its license to conditional and requested a fornal
heari ng.

At the hearing, Petitioner called four wtnesses and
of fered into evidence eight exhibits: Petitioner Exhibits 1-7
and 11. Respondent called five witnesses and offered into
evidence 17 exhibits. Al exhibits were admtted except
Petitioner Exhibit 3 and Respondent Exhibit 8, which were
proffered. Also, the Adm nistrative Law Judge excluded from
Respondent Conposite Exhibit 2 all activities described in the
docunents if those activities took place after February 13,
2001; Respondent proffered the excluded portions of Respondent

Exhi bit 2.



The court reporter filed the transcript on June 28, 2001.
On July 9, 2001, Petitioner filed a notion to redact the
transcript. The notion asked for the deletion of the nane of
the resident fromthe transcript to preserve the resident's
right to confidentiality. The Adm nistrative Law Judge had
al ready directed the court reporter to substitute initials each
tinme the resident's nane woul d otherw se appear in the
transcript, but the court reporter neglected to do so. This
case involves only one resident, so the Adm nistrative Law Judge
has bl ackened out all references in the transcript to the
resident's nanme. The Adm nistrative Law Judge orders Respondent
to do the sane to its copy of the transcript.

FI NDI NGS OF FACT

1. Respondent operates Enmerald Health Care (Eneral d),
which is a skilled nursing facility in Port St. Lucie.

2. On January 11, 2001, Petitioner conducted a survey of
Enerald and cited a deficiency in the quality of care.
Petitioner cited this deficiency under Tag F309. Based on the
findings cited in Tag F309, Petitioner reduced Respondent's
license to conditional, effective January 11, 2001.

3. Tag F309 is based on 42 Code of Federal Regul ations
Section 483.25, which, as cited in the survey report, provides:
"Each resident nust receive and the facility nust provide the

necessary care and services to attain or maintain the highest



practicabl e physical, mental, and psychosocial well-being, in
accordance with the conprehensive assessnent and plan of care.”
The survey reports notes, however, that Tag F309 is for "quality
of care deficiencies not covered by s483.25(a)-(m."

4. After noting the details of the discovery of the
injured resident, her treatnent, and Enerald' s investigation,
Tag F309 notes that a certified nursing assistant had
i nappropriately tried to transfer the resident w thout using the
proper technique or obtaining the hel p of another staffperson.
Tag F309 states that the resident's care plan "does not indicate
measures to be taken by staff, equipnent to be utilized for
lifting[,] or the I evel of assistance needed by this resident in
the Activities of Daily Living[,] which include transfers."

5. Tag F309 states that the certified nursing assistant
dropped the resident while trying to transfer her
i nappropriately fromher wheelchair to her bed and then failed
to notify anyone of the incident. Tag F309 acknow edges t hat
Respondent had instructed the certified nursing assistant five
days prior to the incident, when she started working at Enerald,
of the appropriate procedures for lifting residents, her
i medi at e supervi sor had repeated these instructions three tines
on the day of the incident, and an interpreter repeated these
instructions in the native | anguage of the certified nursing

assistant an additional tine on the day of the incident.



Tag F309 notes that Respondent's records indicated that the
certified nursing assistant "had been instructed on the use of
the lift and was believed to be conpetent in its use in
transferring residents.”

6. By letter dated January 31, 2001, Petitioner inforned
Respondent of the reduction to conditional of Respondent's
| i cense based on the January 11 survey. The sole explanation
for the action is as follows: "During this survey a Cass I
deficiency was cited due to facility failure to ensure that al
necessary care and services were provided to a resident in the
facility. A resident sustained a fractured right shoul der and
upper body bruising after being dropped to the floor fromthe
Hoyer lift."

7. The Joint Prehearing Stipulation elimnates a couple of
i ssues. Paragraph 5.i states that Respondent "had devel oped and
i nstituted adequate policies and procedures to prevent negl ect
of its residents due to lifting and transferring and had witten
no-lift policies and procedures in effect.” Paragraph 5.r
states that Respondent "had a conprehensive programto address
lifts and transfers. That programincluded assessnent, care
pl anni ng and on-goi ng reassessnment of its residents. The
assessnents and care plans for [the resident] were appropriate.”

The nost detailed statenent of an issue is in Paragraph 5.q,



whi ch states: "[Respondent] failed to maintain the resident's
hi ghest | evel of functioning because of the incident."

8. The deficiency arises out of an incident at 7:00 to
7:30 p.m on Decenber 24, 2000, in which one of Respondent's
enpl oyees, certified nursing assistant Paul ette LeBrun, dropped
a resident, who sustained a broken shoulder, and failed to
report the incident to anyone. Another staffperson noticed the
injury the next norning, notified a physician and fam |y
menbers, and caused the resident to be taken to the hospital,
where she was treated and returned to the facility the next day.

9. Petitioner resurveyed Enerald on February 13, 2001, and
found that the deficiency previously cited no | onger existed.
Petitioner thus re-rated Respondent's |icense as standard,
ef fective February 13, 2001.

10. Prior to the incident, Respondent had taken several
precautions to avoid an accident of the type that took place in
this case.

11. First, Respondent had conducted a conpl ete assessnent
of the resident by April 18, 2000. In the assessnent,
Respondent had properly concluded that the resident was in a
condition of "total dependence" for bed nobility, transfer,
| oconoti on, and personal care.

12. Second, Respondent had adopted a conprehensive set of

witten policies for assessing and reassessing, care planning,



and lifting and transferring residents. Petitioner stipulated
that these policies were "adequate . . . to prevent neglect of
[ Respondent' s] residents due to lifting and transferring . . .."

13. For a substantial period of tine prior to the date of
the incident, Respondent had contracted with Prevent, Inc., for
products and services in connection with the lifting and
transferring of residents. Prevent, Inc., is in the business of
supplying lift equipnment and training progranms to facilities
such as Enerald. Facilities obtaining the products and services
of Prevent, Inc., have experienced reductions of 95 percent in
staff injuries and 48 percent in resident injuries in connection
with lifting and transferring residents.

14. As part of the programthat it supplied to Enerald
staff, Prevent, Inc., prepared a "no-lift" policy. This policy,
whi ch Respondent adopted for use at Enmerald, restricts manua
lifting and transferring of residents. |In the words of the
policy, "any resident requiring 50%or greater assistance with
lifts/transfers is to be |lifted/transferred with a nmechani cal
l[ift. The nurse aide is to use a lift with the assistance of a
second nurse aide during the transfer."”

15. Prevent, Inc., also prepared a lift manual for Enerald
staff. The manual details the proper procedures for lifting and
transferring residents using any of the nechanical |ifts present

at Enerald for this purpose.



16. Additionally, staff of Prevent, Inc., personally
trained Enerald staff in the proper lifting and transferring
procedures. The training programis thoughtfully designed with
step-by-step instructions using visual props and visually driven
denonstrations to overcone | anguage barriers, as the trainer
covers a list of 52 separate skills. To conplete the training,
each trainee nust performa nunber of "return denonstrations,"”
in which he or she denonstrates to the satisfaction of the
trainer the skills and techni ques that are being taught.

17. Emerald's inplenmentation of the [ifting program
accomodat es persons of a wide range of intelligence and
notivation. For exanple, based on frequently updated
assessnents of each resident, the door of each resident's room
bears a colored patch that inforns the Enmeral d enpl oyee of the
size of the sling to use inthe |lift device in order safely to
l[ift and transfer the resident.

18. Prevent, Inc., provides |arge-group training at
Emeral d every six to twelve nonths. However, the trainer visits
the facility every six to eight weeks to answer questions and
provi de additional training, as needed, to enpl oyees who have
al ready been trained.

19. Ms. LeBrun began working as a certified nursing

assistant at Enmerald on Decenber 20, 2000. On the next day, she



received training on the use of nmechanical lifts and
Respondent's restricted lift and transfer policy.

20. On Christmas Eve, Ms. LeBrun was one of the certified
nursing assistants working the east wing at Enerald. She worked
the 7:00 a.m to 3:00 p.m shift. Wwen her supervisor, who was
a licensed practical nurse, found that they were going to be
short of certified nursing assistants during the 3:00 p.m to
11: 00 p.m shift, she asked Ms. LeBrun to work another shift,
and Ms. LeBrun agreed to do so. Normally five certified nursing
assistants work the east wing on the 3:00 p.m shift, but, at
the start of this shift, only two certified nursing assistants
were present until 7:00 p.m At that time, two nore certified
nursing assistants reported to work the east wing. However, at
all tinmes, a licensed practical nurse also worked each of the
two main halls constituting the east w ng.

21. Containing 60 residents, the east wing is the harder
wing to work at Enmeral d because its residents are totally
dependent for assistance with the activities of daily |iving.

Al t hough there is no difference in the | evel of functioning of
the residents on the two nmain halls of the east w ng,

Ms. LeBrun's earlier shift that day had been in the front hall
and her later shift was in the back hall, so she was working
with different residents. However, M. LeBrun had been oriented

on the east w ng.



22. Due to the mnimal staff present during the Christmas
Eve shift starting at 3:00 p.m, a supervisor decided not to
have the east wing residents taken to the dining area for their
evening neal, but to have themfed in their beds.

23. M. LeBrun's immedi ate supervi sor was concerned about
Ms. LeBrun's ability to care for the nore intensive residents on
the east wwing. During her first shift, another certified
nursi ng assi stant had seen signs of fatigue in Ms. LeBrun during
her neal break and had reported this fact to Ms. LeBrun's
i mredi at e supervisor. Acting on her concern, M. LeBrun's
i mredi at e supervi sor asked her supervisor, at the start of the
3:00 p.m shift, if she would reassign Ms. LeBrun to the west
W ng, but the supervisor declined to do so.

24. On several occasions, Ms. LeBrun's i mediate
supervi sor rem nded her of Respondent's restricted-lift policy.
Ms. LeBrun speaks French Creol e, although she seenms functionally
l[iterate in English. Concerned that Ms. LeBrun may not have
under st ood these rem nders, the imedi ate supervisor found
anot her enpl oyee who coul d speak French Creol e, and the enpl oyee
translated the i mredi ate supervisor's instructions, including
the requirenment that two enpl oyees operate the lift for
transfers.

25. At sone point in the evening, probably after

7:30 p.m, M. LeBrun attenpted to transfer a resident froma

10



wheel chair to a bed without a lift and wi thout the assistance of
anot her enployee. In the course of doing so, Ms. LeBrun dropped
the resident, who sustained a fractured right shoul der. Picking
up the resident off the floor, Ms. LeBrun conpleted the transfer
to the bed. 1In the course of this procedure, the resident also

sust ai ned bruising of the upper body. M. LeBrun did not report
this incident to anyone.

26. The next norning, another staffperson noticed that the
resi dent had been injured. The staffperson notified the
resident's physician and fam |y and caused the resident to be
taken to the hospital for treatnent. The hospital returned the
resident the follow ng day.

27. At the tine of the incident, the resident was an
89-year-ol d person suffering fromdenentia, poor vision,
contracture of her left hand, and a neck deformty resulting in
a pronounced hunp in her upper back. She had not been able to
wal k at all for a long tinme. She was incontinent, totally bed-
ridden, and totally dependent for the activities of daily
living, except that she could feed herself.

28. Prior to know ng that the resident had suffered a
fracture, Respondent's staff nodified the resident's care plan
on Christmas Day. They identified a special way to lift and
transfer the resident. Later, they nodified the care plan again

torequire a four-person lift and to reflect the reduced range
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of notion in the resident's arm which prevented her from self-
feeding. However, at the tinme of the final hearing and
follow ng therapy, the resident had regained her ability to lift
her armto her nmouth and had begun to regain the skills that

m ght lead to sel f-feeding.

CONCLUSI ONS OF LAW

29. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. Section 120.57(1),
Florida Statutes. (Al references to Sections are to Florida
Statutes. Al references to Rules are to the Florida
Adm ni strative Code.)

30. Section 400.23(7) requires Petitioner to assign a
rating of standard or conditional to each nursing home facility.
Section 400.23(7)(a) provides for a standard license if the
facility has no Class | or |l deficiencies and no uncorrected
Class Il1l deficiencies. Section 400.23(8)(b) defines a O ass |
deficiency as one that has "a direct or inmediate rel ationship
to the health, safety, or security of the nursing hone facility
residents, other than class | deficiencies."

31. Section 400.23(2)(f) provides for the promul gation of
rules to based on federal |law for the care and treatnent of
residents. Rule 59A-4.1288 incorporates by reference the

provi sions of 42 Code of Federal Regul ations Section 483. 25.
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32. The flush | anguage of 42 Code of Federal Regul ations
Section 483.25 provides:

Each resident nust receive and the facility
nmust provide the necessary care and services
to attain or maintain the highest
practicabl e physical, nental, and
psychosoci al well-being, in accordance with
t he conprehensi ve assessnent and plan of
care.

33. As Respondent contends in its proposed recomended
order, Petitioner's theory of liability is unclear. At the
hearing, Petitioner disclained any reliance on the principle of
strict liability event though its choice of federal regulation
suggests such a theory, rather than a theory specifically
focused on inadequacies in staffing, training, or supervision.
There is little doubt of the neglect of Ms. LeBrun in causing
the resident's injury and consequent decline, but little in the
record attributes any responsibility for this neglect to
Respondent. To the contrary, Respondent adequately di scharged
its responsibility to train its enployees, including Ms. LeBrun,
adequately discharged its responsibilities to assess and prepare
a care plan for the resident, and adequately supervised
Ms. LeBrun.

34. On the other hand, there is no doubt that this case

illustrates the deficiency of Petitioner's practice of reliance

upon survey reports and brief letters as chargi ng pl eadi ngs,
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rather than subjecting its inplicit theory of a case to the
di scipline of preparing a formal charging docunent.

35. In its proposed recommended order, Respondent argues
that Petitioner brought this case for an inproper purpose, under
Section 120.569(2)(e). In this case, based on a report of a
anot her certified nursing assistant and her own observati ons, an
i mredi at e supervi sor expressed her concerns about the fitness of
Ms. LeBrun to work the nore demandi ng east wi ng during her
second consecutive shift that day after five days on the job and
while the wing was below its customary staffing, at |east during
the first few hours of the shift; however, the imediate
supervi sor was unable to obtain a transfer of Ms. LeBrun to the
| ess demandi ng east wing. These facts preclude any award of
attorneys' fees and costs, despite the vagueness of the charging
pl eadi ngs.

RECOMVIVENDATI ON

It is
RECOVMENDED t hat Petitioner enter a final order restoring a
standard rating to Respondent's license retroactive to

January 11, 2001.
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DONE AND ENTERED this 6th day of August, 2001, in

Tal | ahassee, Leon County,

COPI ES FURNI SHED

Ruben J. King-Shaw, Jr.

Secretary

Fl ori da.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 6th day of August, 2001.

Agency for Health Care Adm nistration

2727 Mahan Drive

Fort Knox Buil ding Three,

Suite 3116

Tal | ahassee, Florida 32308

Julie Gallagher
General Counse

Agency for Health Care Adm nistration

2727 Mahan Drive

Fort Knox Buil ding Three,

Suite 3431

Tal | ahassee, Florida 32308

Sam Power
Agency d erk

Agency for Health Care Adm nistration

2727 Mahan Drive

Fort Knox Buil ding Three,

Suite 3431

Tal | ahassee, Florida 32308
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Al ba M Rodriguez

Assi stant General Counsel

Agency for Health Care Adm ni stration
8355 Northwest 53rd Street, First Floor
Manm , Florida 33166

Janmes M Barcl ay

Ruden McC osky

215 South Monroe Street, Suite 815
Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this reconmended order. Any exceptions
to this recomended order nust be filed with the agency that

will issue the final order in this case.

16



